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TO CONSIDER FEDERAL MITIGATION RE-
QUIREMENTS AND INTERAGENCY COORDI-
NATION RELATED TO ECONOMIC DEVELOP-
MENT ON FEDERAL, STATE, AND PRIVATE
LANDS

MONDAY, AUGUST 17, 2015

U.S. SENATE,
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,
SUBCOMMITTEE ON FISHERIES, WATER, AND WILDLIFE,

COMMITTEE ON ENERGY AND NATURAL RESOURCES,
Wasilla, AK.

The Committees met, pursuant to notice, at 2:30 p.m. at the Cur-
tis D. Menard Memorial Sports Complex, 1001 South Mack Drive,
Wasilla, Alaska, Hon. Lisa Murkowski, presiding.

OPENING STATEMENT OF HON. LISA MURKOWSKI,
U.S. SENATOR FROM THE STATE OF ALASKA

Senator MURKOWSKI. I call to order the meeting of the Energy
and Natural Resources Committee and Environment and Public
Works Subcommittee hearing on BLM and U.S. Army Corps of En-
gineers mitigation.

I'd like to welcome everybody. I don’t know, do you have volume
in the back?

[Chorus of noes.]

Senator MURKOWSKI. I'm not impressed with this. Let’s see.

Does that make it any better?

[Chorus of yeses.]

Senator MURKOWSKI. OK, so really close.

I want to start off this afternoon by thanking Senator Sullivan
for working with me to arrange, what is probably a pretty unprece-
dented hearing.

Senator SULLIVAN. Yes.

Senator MURKOWSKI. To have a joint hearing between the En-
ergy and Natural Resources Committee and the Environment and
Public Works panel.

I would also like to thank Wasilla for hosting us this afternoon.
And I want to welcome and thank our witnesses for joining us and
participating in an important dialog for Alaskans and really, for
the broader—we have brought our Committees to Alaska to exam-
ine the regulatory practices that impact and often delay or prevent
development in our State. Specifically, our focus will be today on
the Bureau of Land Management’s policies for mitigation and land
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use and Army Corps of Engineers and EPA’s regulation of water
and wetlands and related mitigation issues.

We here in Alaska are keenly aware of the challenges that cur-
rent regulatory practices impose. We’ve heard the statistics before.
And you’ll hear them a lot today.

But approximately 43 percent of our State is categorized as wet-
lands. And that does not include the lakes and the streams and the
rivers and the adjacent waters to them. The BLM also manages 72
million acres of Alaska’s land and in many ways, given the reach
of its regulations and its ownership of lands in our State, the Fed-
eral Government, is in many ways sort of a gatekeeper and a land-
lord here in Alaska.

So how the Federal Government chooses to approach those rules
has a big impact on our daily lives and our ability to grow as a
State. But right now there’s a lot to be desired. In some instances
we are being held back by ill designed, ill fitted or ill applied poli-
cies.

It’s estimated that the acreage of wetlands in the lower 48 has
halved over the last 200 years. While here in Alaska, over the same
period of time, we’ve lost only one-tenth of 1 percent of our wetland
acreage. So it’s really a different comparison set when you're talk-
ing State of Alaska verses the rest of the country.

And despite this strong record, our State is still pigeonholed in
the same regulations that the limited fill of wetlands in drier cli-
mates like Arizona or in more heavily populated regions, like Cali-
fornia or New York. The BLM employs many land management
regulations including national and regional policies and those con-
cerning mitigation. These are not well suited for Alaska which has
some unique history, geography, remoteness, work force needs. We
all know. Our considerations should simply be different from those
in the lower 48. And yet, Alaska is again categorically analyzed
through the lands of national and regional portfolios.

Like many Alaskans, my concern about Federal overreach has
grown dramatically over the years. As I go around the State and
I know Senator Sullivan hears the same, if there is one unifying
theme among Alaskans, whether you are down on Prince of Wales
Island, up in the Interior of the 40 mile region or up on the North
Slope, a concern consistently is we see ongoing, rapidly developing,
encroachment, overreach and overregulation that is stifling us.

The regulatory scheme within the Department of Interior has
significantly departed from the fundamental principle of multiple
use as defined in and required by law. And instead is tilted toward
conservation, more conservation. And is followed by what appears
to be mere lip service toward other uses protected under law.

Through the Department of the Interior’s authorities are rooted
in very different principles from that of the EPA’s Clean Water Act.
Interior has decided to adopt its regulatory principles on mitigation
anyways. Secretary Jewell published an order highlighting Inte-
rior’s mitigation priorities. And it mirrors the language from the
Section 404 sequence of mitigation.

There is something fundamentally flawed about an agency that
borrows theories and regulations which are born from wholly dif-
ferent laws and adopting them as its own when its authorizing lan-
guage is so markedly different. And that’s what we’re seeing here.
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Then we come to the Corps of Engineers and the EPA. We have
seen time and time again in Alaska, instances where individuals
and companies have pre-coordinated designed—desired projects, re-
designed projects, based on the Corps recommendations and paid
millions and millions of dollars toward mitigation only to learn, at
the very end, that the agency wants additional conditions for dol-
lars. This moving of the regulatory goalpost has a serious, chilling
effect on project development; it limits the growth of our economy.
It hurts the livelihoods of the Alaskan people, and it cripples our
ability to fulfill promises of our statehood.

I think in fairness that the Corps really does try to get to yes.
And I wish that I could say the same for EPA. But its prerogative
often seems to be finding a way to get to or to perhaps stay at, no.

We've reached a point where Federal agencies are unreasonably
binding the hands of well intentioned, environmentally principled,
hard working Alaskans. And whether it’s the layering on of new
regulations like recent Waters of the United States rule, on reason-
able litigation ratios or something else, we’ve reached a point
where it often looks like the goal in Alaska is to stop new develop-
ment in its tracks rather than helping it to reasonably and respon-
sibly advance.

So the question then is what do we do about it.

What do you do about it?

Well, it begins with oversight. And I hope, that the hope would
be a constructive and an open conversation amongst us all here
today. We will renew our demands that the agencies faithfully
apply the law, thoughtfully analyze each and every permit sought
in this State and work with us, not against us, but with us as Alas-
kans. And if that’s not enough we will turn to the legislative and
appropriations process to secure the fair treatment that we de-
serve.

Again, I want to welcome our witnesses. I'm going to turn to Sen-
ator Sullivan for his opening comments. And then for those of us
gathered here today we’ll blow out the program here this afternoon
in terms of what you can expect for the timing.

But it’'s a delight and a privilege to be here with my colleague,
Senator Sullivan. So appreciate his leadership for Alaska on the
Environment and Public Works Committee. It is so key. It is so im-
portant to so many of the issues that we’re working on here in the
State Senate.

Thank you. Senator Sullivan.

OPENING STATEMENT OF HON. DAN SULLIVAN,
U.S. SENATOR FROM THE STATE OF ALASKA

Senator SULLIVAN. Thank you.

Well, thank you, Madam Chair. And I want to thank, first of all,
everybody for attending.

You know, these issues that were discussing today, I think,
sometimes can be viewed as rather technical. You know, these reg-
ulatory issues sometimes are viewed as only impacting large com-
panies.

Well, I think the turn out here of many State legislators. Cer-
tainly I want to thank Representatives Gattis and Keller and
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Hughes, but there are others in the audience today. I really want
to thank you.

And just for everybody coming. I've seen so many Alaskans from
so many different parts of the State to come out today and show
that you’re interested in this topic because it’s a huge topic for all
of us.

I want to thank the witnesses. I know we have an outstanding
panel both in terms of the first panel and the second panel. And
I do want to thank Senator Murkowski, the Chairman of the En-
ergy and Natural Resources Committee in the U.S. Senate.

This is, I think, a rather new approach. This is a combination of
the Energy and Natural Resources and the Environment and Pub-
lic Works Committee. I chair the Subcommittee on Fisheries,
Water, and Wildlife and combining here in our great State. So this
is an official U.S. Senate hearing. And to have Senator Murkow-
ski’s leadership on this, this is critical.

So as I mentioned I think that there’s a tendency on some of
these issues where we dismiss them or say this is kind of technical.
It doesn’t really impact us or it just impacts large companies which
certainly impact us, but how does this affect the lives of our citi-
zens throughout the State.

Well, I think that you’re going to see today in testimony that
these kinds of regulations do hugely impact all of us. And whether
it’s small placer miners or other examples that we hear about con-
stantly, this really matters to Alaska.

Let me provide just two—a couple examples.

Recently the Alaska Association of Realtors shared with us a
story about a land transaction that fell through because the Army
Corps acknowledged that the land may include wetlands. After dis-
closing this information to perspective buyers and even after low-
ering the sale price by a significant amount, the mere suggestion
that property could include wetlands in our State made an impor-
tant real estate transaction fall through.

A few months ago a Fairbanks company wrote to my office and
explained that they previously had a 404 permit to fill a portion
of their land. A few years later their permit expired. After re-
applying for another permit they were told they it would only be
issued after placing a permanent, non-development deed restriction
on one-fifth of their property. All after paying an undefined sum to
a mitigation bank in-lieu of fee program.

The power to require payment and other concessions on what oc-
curs on private and State lands effectively grants Federal agencies
the ability to zone the whole State. And that should concern all of
us.
Finally at an EPW Subcommittee hearing earlier this year in
Alaska Mayor Charlotte Brower testified that the North Slope Bor-
ough paid over $1 million in mitigation fees for simply trying to ex-
pand their landfill on the North Slope. In testimony before an EPW
Committee she stated, “That’s $1 million less to pay for teachers,
health aides, police officers and many other services we need on the
North Slope.”

It’s important to remember every dollar spent on mitigation is a
dollar not spent building Alaska.



5

So I want to conclude by mentioning one other thing that I think
is very important. In many ways I think we’re going to see a com-
pensatory mitigation often appears arbitrary and even punitive to
those of us trying to navigate this complex process.

One critical issue that I certainly want to discuss today is the
legal authority, the statutory authority for Federal agencies to un-
dertake these actions. All Federal agencies, all Federal actions,
whether an action or a regulation, has to be based on a Federal
statute or the Constitution. That is a fact.

Unfortunately I think many agencies forget or downright ignore
this bedrock principle of the rule of law, that they have to have
statutory authority to do what they do. And when they do this,
when they ignore that, it’s what we in Alaska refer to and Chair-
man Murkowski has already mentioned this, this Federal over-
reach.

And it’s not just us talking about it. It’s not just us claiming
about it. In the last two terms of the U.S. Supreme Court, two dif-
ferent cases, the U.S. Supreme Court has found that the EPA has
violated either statutes or the Constitution of the United States, 0
for 2, on two different cases.

So this is a concern for all of us. And it should be.

I want to thank everybody who is here again. I want to thank
the witnesses. I look forward to an informative hearing so that we
can take additional action to address what is a huge concern for
our State and I think, a concern for most of you.

And again, I want to thank everybody for coming out today.

Thank you.

Senator MURKOWSKI. Thank you, Senator Sullivan.

With that we will now take testimony from two panels.

The first panel is the six Alaskans that you have in front of you
today. I will introduce them in just a moment. We will hear their
comments.

And let me just outline to you the process that we will use and
follow today which is a little bit different than what you would see
if you were attending a hearing in Juneau. And in the Senate we
have hearings set up so that the witnesses will provide 5 minutes
of oral testimony. Their full statement will be included as part of
the record. But hopefully this will be an opportunity for you to ba-
sically outline the issues that you have been dealing with, not only
to inform those who are here in the room, but to inform the Senate
Committee records, the Committee records for both the Energy
Committee and the EPW Committee.

We will hear comments from each of the witnesses. And then
Senator Sullivan and I will pose questions to each of them after the
six have presented.

When they have concluded that Q and A exchange we will excuse
the first panel and we will turn to the second panel which is com-
prised of three representatives from our agencies.

Now Senator Sullivan and I agreed coming in that typically back
in Washington we see the agency people are on the first panel. And
no disrespect to the gentlemen that make up that first panel, but
we thought it was very important to hear the actual stories, the
issues on the ground that these Alaskans have been dealing with
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so that it would better help form your comments and responses
when we get to that panel.

So we do appreciate the deference that you show us, no respect
to the titles, but just making sure that you all are fully informed
as to where they are coming from as well.

This will not be an opportunity for you, as audience, to then
come up and also present testimony. As much as we would like to
be able to do that, that’s not a format that we typically use. And
perhaps at a Town Hall done where we might be able to look at
as one alternative.

But I will acknowledge that if you would like to submit written
commentary for the public record, we’re going to be holding the
Committee meeting open or the record open for an additional 2
weeks. So if you or your companies would like to provide for that,
it is welcome.

I also want to acknowledge and thank the representatives who
are here today. Senator Sullivan has mentioned Representative
Gattis, Representative Keller and Representative Hughes. And I do
believe that I saw Senator Stoltze walk into the room a minute ago.
Appreciate him being here as well.

And a former colleague of mine, Senator, former Senator Scott
Ogan is also with us. So thank you for not only your being here
today but the good work that you are doing working with us in Ju-
neau.

With that, unless Senator Sullivan you think we need to add
anything more in process, I think we’re ready to go.

Senator SULLIVAN. I think we’re good to go.

You should know though, we do read the submissions for the
record. So, and I think some of us will be staying around after the
hearing so we can hear from you then. We want to hear from ev-
erybody.

But if you're not able to make comments or we don’t hear the
comments today, we certainly want to encourage you, particularly
if you have your own stories on how this has impacted you, we cer-
tainly want to hear that because that becomes part of the official
record of this hearing. And I think it can have a good impact in
terms of legislative actions that we want to take to address some
of these challenges.

Senator MURKOWSKI. Good.

We will turn to our panel to receive testimony on the implica-
tions of the regulatory actions that are taken by Federal agencies
which these witnesses to speak to.

We anticipate they’ll discuss the effects of regulatory actions on
project proponents and the State of Alaska Attorney General, if
not—on Federal, State and private lands.

So I will go ahead and introduce each of the panelists. And then
we will begin with Mr. Fogels.

At the end here is Mr. Ed Fogels, who is Deputy Commissioner
of the Department of Natural Resources for the State of Alaska. He
is here to talk about the development challenges he experiences in
his role both as Deputy Commissioner of the Natural Resources
agency himself and as a conduit for project proponents who are
seeking assistance from the State of Alaska to navigate the maze
of Federal regulations.
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So we’re pleased that Mr. Fogels is here.

Next to Mr. Fogels is Mr. Randy Brand. He is the Vice President
of Great Northwest and will speak about his experiences in the
construction industry in Fairbanks and the evolution of increas-
ingly complex and costly mitigation and permitting requirements
that his business has encountered. And I think it’s almost legend
in Fairbanks what Great Northwest has had to go through. So, look
forward to your testimony.

Next to Mr. Brand is Deantha Crockett, who is the Executive Di-
rector of the Alaska Miners Association representing miners both
large and small across our State and to discuss the challenges that
they face with a complex and unclear regulatory scheme required
by the BLM, also to speak to miners’ experiences with 404 mitiga-
tion.

We also have Mr. Joe Nukiapiak, Nukapigak. I'm going to get it
right, Joe, Nukapigak.

Mr. NUKAPIGAK. Right.

Senator MURKOWSKI. Nukapigak. He is the Vice President of
Kuukpik and he is here to highlight permitting challenges that we
experienced on the Spur Road, what might be expected for pro-
posed roads in the Colville Delta and what the community would
like to see on GMT1 mitigation funds.

Next to Joe we have Theresa Clark, who is Vice President of
Lands and Shareholder Services at Olgoonik. She is here to talk
about the challenges that the villages face when they try to marry
out mitigation and regulatory requirements for growing villages.

And rounding out the panel we have Phil Shepard of the Great
Land Trust. We greatly appreciate you being here, Phil, to present
the interests and the perspectives of the Great Land Trust.

So,1 again, thank you all for being here. We will lead off with Mr.
Fogels.

And again, if you can try to limit your comments to about 5 min-
utes,dand your full statement will be incorporated as part of the
record.

I will note that we have the hearing room until 5 o’clock. So
we’re going to try to keep moving on this.

So, Mr. Fogels, welcome to the Committee.

STATEMENT OF ED FOGELS, DEPUTY COMMISSIONER,
DEPARTMENT OF NATURAL RESOURCES, STATE OF ALASKA

Mr. FoGeELs. Thank you, Chairwoman Murkowski, Chairman
Sullivan.

My name is Ed Fogels. I'm Deputy Commissioner at the Alaska
Department of Natural Resources. And on behalf of Governor Bill
Walker, I thank you for this opportunity to testify.

The focus of my testimony today is to first discuss permit coordi-
nation process employed by the State of Alaska and second is to
discuss some concerns we have with current mitigation require-
ments. I'll focus primarily on some BLM mitigation requirements
that we are afraid might start duplicating and confusing the miti-
gation requirements required under the Clean Water Act.

The State has established a sophisticated coordination office for
large projects within my department. This office, the Office of
Project Management and Permitting, coordinates the environ-
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mental review and permitting process for major development
projects. The State has found this leads to real permitting effi-
ciencies for several reasons.

First, public processes are integrated across different agency
timelines, which prevents repetitive and confusing public notices.

It gives the public an accessible source of information about
projects in one place.

The State processes are synched with corresponding Federal
processes to minimize duplication of effort, permit collaboration
and avoid duplication.

The State can speak with a highly coordinated and well informed
voice in the Federal and local permitting process and in National
Environmental Policy Act reviews.

Our services are unique in that they are voluntary for project
proponents. If a project wants to pursue the efficiency of coordina-
tion they must enter into a memorandum of understanding with
the State which also requires reimbursement of State expenses.

The State has long advocated that the Federal Government es-
tablish a similar coordination process for large and complex
projects based on the same principles and structures.

Next let me speak to our concerns about the Bureau of Land
Management’s draft regional mitigation strategy manual which is
a guidance document that will direct Federal staff on how to re-
quire mitigation for impacts to Federal lands that occurs as a con-
sequence for permitted activities.

The manual mentions different types of mitigation and how they
may be applied. But we feel there is little to no discussion of what
impacted resources would require mitigation or how those impacts
will be calculated in order to determine what mitigation require-
ments would be required.

We are also very concerned about duplication with the compen-
satory mitigation requirements for permits issued under Section
404 of the Clean Water Act.

We're also concerned the manual has not been developed through
a public process. As it has been formulated as a guidance document
the manual has not gone through a formal rulemaking process.

Next I would like to briefly discuss one example which we believe
illustrates where the process could be improved, the Greater
Mooses Tooth well or GMT1 in the National Petroleum Reserve.

First, let me start by emphasizing, however, how grateful we are
to BLM and all the Federal agencies for permitting this project.
GMT1 is anticipated to add about 30,000 barrels per day in the
Trans Alaska pipeline system, making it a critical priority for the
State of Alaska and furtherance of the national strategic interest.

However the State has some concerns about the process. And we
believe they should be addressed for future projects.

The EIS and BLM’s record of decision layered additional mitiga-
tion measures on the project. These mitigation measures are in ad-
dition to numerous requirements already required by other BLM
EIS’ and lease stipulations.

Cooperating agencies including the State surprisingly excluded
from the development of the mitigation measures. BLM required a
number of oil spill related measures for the project despite the fact
that this authority falls mainly under the Alaska Department of
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Environmental Conservation. Consultation with the cooperating
agencies would have prevented this duplication.

Next let me touch briefly on an issue of these new areas of crit-
ical environmental concern. This is, I'm sorry, another concerning
area on the BLM planning and regulatory activities have a pro-
posal to designate multiple areas of critical environmental concern
or ACECs.

BLM is increasingly proposing excessively restrictive ACECs
across Alaska. If designated as proposed, these ACECs will create
uncertainty for development projects of critical public and economic
importance such as the natural gas pipeline for the North Slope
and the Donlin Gold projects proposed natural gas pipeline. Specifi-
cally two ACECs in the Eastern Interior RMP, Resource Manage-
ment Plan, would close approximately 713,000 acres from mineral
location and leasing, providing blanket closures on restrictions for
off highway vehicles including snow machines.

We'’re also concerned that these ACECs could potentially hamper
the State’s ability to fulfill its statehood land entitlement, as most
of these ACECs are layered on top of existing withdrawals.

In closing I would like to say that regardless of these issues that
I've brought before this Committee, we do have an excellent work-
ing relationship with our Federal agency partners, especially the
Alaska staff. And we continue to work to make that relationship
better.

Our intent here is to highlight the areas where we must improve.
The State needs to be viewed as an equal partner by the Federal
Government. Additionally, the Federal Government should draw
from the success of the State permitting coordination model to im-
prove its own process.

We at the State applaud the efforts of the oversight of your Com-
mittee to drive Federal improvements in these areas.

Thank you.

[The prepared statement of Mr. Fogels follows:]
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L Introduction

Chairwoman Murkowski, Ranking Member Cantwell, and honorable members of the Senate
Committee on Energy and Natural Resources; as well as Chairman Sullivan, Ranking Member
Whitehouse, and honorable members of the Subcommittee on Fisheries, Water and Wildlife - My
name is Ed Fogels and I am Deputy Commissioner of the Alaska Department of Natural Resources
(DNR). On behalf of Governor Bill Walker, thank you for this opportunity to testify on the
important topic of federal mitigation requirements for natural resource development projects and the
need for increased federal interagency coordination. We at the State applaud the efforts and
oversight of your Committees to drive federal improvements in these areas.

I have spent almost 30 years working at the Department of Natural Resources working to
develop mines, public land use, and other activity on State land. Whether in my work coordinating
permitting for large mine projects, doing state land and resource planning, or today serving as the
State’s liaison to the federal Inter-Agency Working Group on Alaska Energy, [ have seen the
complexities of federal project review and the need to increase its transparency and efficiency.

IL Overview of Testimony

The focus of my testimony today is to outline a number of issues, concerns, and uncertainties
that projects in Alaska face from unduly complex and ambiguous federal mitigation requirements for
resource development and public works projects. Particularly, I will discuss the efficient and
comprehensive permit coordination process employed by the State of Alaska, the concerns we have
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with current guidance documents proposed by the Bureau of Land Management (BLM), the
difficulties that occurred during permitting for a recent project on federal land, and issues associated
with current federal land planning processes.

HI.  The Successful State Example of Permitting Coordination

Alaska’s social and economic livelihood is dependent on responsible resource development,
In turn, a thorough, efficient and timely state permitting process is critical to allow this development
to occur while protecting and conserving Alaska’s natural resources. To support the permitting
process and foster sustainable development, the State has established a sophisticated coordinating
office for large projects at DNR’s executive leadership level. This office, the Office of Project
Management and Permitting (OPMP), is staffed by employees with substantial experience in
environmental permitting, land management, and state and federal regulatory law who report directly
to the DNR Commissioner’s Office.

OPMP’s central role is to coordinate the environmental review and permitting process for
major development projects. This includes directing applicants to all of the appropriate state
agencies that may need to review their project and facilitating communication between the state
agencies so permitting timelines and data collection can be done efficiently and effectively.

The state has found that this leads to real permitting efficiencies for several reasons:

e State agency staff have an established venue and forum for communication throughout the
review of a project;

¢ Public processes are integrated across different agency timelines — which prevents repetitive
and confusing public notices;

¢ The public has an accessible source of information about projects in one place, which
improves public understanding and engagement;

e State processes are synced with corresponding federal processes to minimize duplication of
effort, promote collaboration and avoid delays;

o Efficient use of staff time and resources are maximized by interagency coordination of data
and research needs; and,

e Coordination allows the State to speak with a single, highly coordinated and well-informed
voice in the federal and local permitting processes For example, OPMP will gather comments
on federal permits from multiple state agencies and provide them in a consolidated format to
the federal agency. When necessary, OPMP will also participate as a cooperating agency in
National Environmental Policy Act (NEPA) reviews.

Current projects coordinated through OPMP include mineral exploration and development,
oil and gas research, transportation corridors and other public works projects. OPMP services are
unique in that they are voluntary for project proponents. [If a project wants to pursue the efficiency of
coordination through OPMP, it must enter into a memorandum of understanding with the State, as
well as a reimbursable services agreement to allow the recoupment of many state expenses related to
both coordination and permitting. This cost recovery is a major boon for the State, especially in the
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current state budget environment, and is seen as a major asset and a “win-win-win” for project
proponents, state regulators, and the public.

The State has long advocated that the federal executive branch or the leadership of key
federal permitting agencies establish a similar coordination process for large, complex projects based
on the same principles and structure. Many of the benefits that have been realized through OPMP at
the state level are sorely needed at the federal level, which suffers from limited interagency
communication, budget and staffing issues, duplicative processes, and poorly coordinated timelines.
Furthermore, there is an established venue for such coordination in the NEPA process that almost all
large projects must go through, but the commitment to building a structure for a federal coordinating
office at the executive leadership level needs to be made.

1v. Concerns about the Department of the Interior, Bureau of Land Management’s
Current “Mitigation Strategy” Document

The BLM’s “Draft — Regional Mitigation Strategy, Manual Section 17947 (MS 1794)
purports to be a guidance document that will direct federal planners and adjudicators on how to
require mitigation for impacts to federal lands that occur as a consequence of permitted activities.
Essentially, this document discusses an ambiguous region-based approach to mitigation that BLM
proposes to adopt for future project reviews.

The background for MS 1794 is a complex administrative and bureaucratic web, but it seems
to be the BLM-specific implementation of a Department of the Interior (DOI) “Landscape Scale
Mitigation Strategy” (LSMS), which, in turn, was expressed in Secretarial Order 3330 and in the
April 2014 report to the Secretary from the Energy and Climate Change Task Force titled “4 Strategy
Jor Improving the Mitigation Policies and Practices of the Department of the Interior” (Mitigation
Strategy Report).

Both BLM’s MS 1794 and the DOl-wide LSMS call for a mitigation approach that reaches
beyond federally managed lands into private, state and tribal lands. Thus, a project proponent might
be required to conduct mitigation, restoration, or conservation projects outside of the federal land
actually affected by the permitted activities.

This is analogous to the compensatory mitigation requirements for “unavoidable adverse
impacts to aquatic resources” authorized via permits issued under §404 of the Clean Water Act
(CWA) administered by the U.S. Army Corps of Engineers (USACE) and the Environmental
Protection Agency (EPA). The LSMS even references “Mitigation Banks”, one of the preferred
mitigation approaches for §404 permits, and suggests they would be appropriate means for
addressing mitigation in BLM permits.

This obvious similarity is concerning because CWA §404 permitting is a complex regulatory
program, with specific statutory direction and an expansive reach, intended to protect a particular
public resource. Federal public land managed by the BLM, however, is meant to be multiple-use and
is not guided by the same statutory authorities, intents, and sidebars.
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Because of the CWA’s statutory direction, the compensatory mitigation requirements,
preferences, methodologies and mechanisms for §404 permits, as well as agency roles and
responsibilities, are extensively detailed in the 2008 Mitigation Rule (2008 Rule) (33 CFR Parts 325
and 332; 40 CFR Part 230). This rule was built on the results of a National Research Council report
on §404 mitigation and extensive and lengthy public consultation and comment, including review
under the National Environmental Policy Act (NEPA) and the rulemaking procedures under the
Administrative Procedure Act (APA).

Conversely, MS 1794, and its purely administrative forbearers and counterparts have not
been developed through any such process. Defining major BLM processes without public
engagement and review under the APA has led to serious state and public concerns about the clarity,
transparency, and efficiency of MS 1794 and BLM’s mitigation reviews generally.

The lack of process and transparency on BLM’s mitigation policy and guidance has led to
confusion with many stakeholders. As just one example, BLM has not been clear how its mitigation
strategy interfaces with the established §404 program it aspires to imitate. Critically, it is unclear
how BLM has coordinated with USACE, if it has at all, to assure that federal agencies are not
requiring duplicative mitigation on identical impacts/footprints.

Without this coordination, project applicants, the public, and even the federal permitting
agencies themselves will be mired in confusion as they try to navigate these circular processes.
There even seems to be confusion among senior federal staff when discussing BLM “compensatory
mitigation” or “mitigation measures” in comparison to CWA §404 “compensatory mitigation” and
how and where the two may differ or overlap.

Stated briefly, the state has two major concerns about MS 1794 at this point:
Lack of Public Process

Because it has been formulated as a ‘guidance’ document, MS 1794 has not gone through a
formal APA rulemaking process and BLM has also claimed that NEPA does not apply to the
development of this policy. Furthermore, this draft guidance is being implemented before it and
other related draft planning and policy documents have even been finafized.

Guidance documents are more properly employed when explaining how broad-based
statutory or regulatory provisions will be employed for particular circumstances. For example,
regional guidance would be helpful in applying regional specificity to the provisions of a nationwide
rule, which has gone through a formal rulemaking process, to an area with specific or unique
characteristics that are not directly addressed in the rule.

Instead, BLM is attempting to make key policy and regulatory decisions through guidance,
independently and without the public insights and comments which lead to practical and defensible
decision making. These decisions could even instruct applicants to take action on, or mitigate
impacts on, state, tribal, and private lands. Further, those decisions have meaningful consequences
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for the permitted public, including potentially disparate treatment, untenable financial obligations,
and even violations.

Lack of Transparency and Rigor

Although MS 1794 mimics aspects of the established CWA §404 compensatory mitigation
concepts and approaches, it lacks the comprehensive detail of the 2008 Rule. This lack of detail
provides no direction to the agency and consequently creates permitting uncertainty for applicants
and transparency concerns for the public.

MS 1794 mentions different types of mitigation and how they might be applied, but there is
little to no discussion of what impacted resources or values would require mitigation or how those
impacts would be calculated in order to determine what mitigation requirements would be. Instead,
virtually everything is left to the discretion of BLM State Directors and their responsible officers.

For example, section 17(b) of MS 1794 says

When the BLM expects that an applicant's initial proposal for mitigation will be
inadequate to satisfactorily address impacts of the authorized use, and the BLM
anticipates that mitigation outside the area of impact may be appropriate, the BLM
will notify the applicant in order to provide the applicant with an opportunity to
propose alternative mitigation.

No guidelines or direction of what would be judged “acceptable” are provided. In short, MS
1794 directs applicants to make a mitigation proposal with the hope that BLM does not “expect” it to
be inadequate. In the event that it is rejected, they will be granted an “opportunity” to supplement it,
presumably with even more extensive, expensive, and far-reaching mitigation projects in other areas.
This ill-defined approach leaves project applicants in the dark and potentially subject to conflicting
and varying interpretations and opinions of different BLM officials.

The potential chilling impact of MS 1794 on the permitted public is significant. While
flexibility in implementation can be helpful for an agency, especially in a region as diverse and
challenging as Alaska, this much discretion without measures of accountability is practically
unlimited. Further, the ambiguity of MS 1794 leaves it open to misapplication by the BLM, such as
providing an accessible funding source for mitigation projects and purposes that have only marginal
connections, if any, to impacts from the permitted project.

BLM has said that these details are to be addressed during the NEPA review of project
proposals, but that does not provide any functional direction regarding what mitigation applicants
should include when fabricating their project proposals. In practical terms, this causes a murky and
inefficient process during the critical step of project design and prior to beginning formal NEPA
review. This flaw can only be cured by having a comprehensively detailed and legally sound
mitigation policy presented to the public for vetting in an open process prior to finalization and
implementation.
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V. A Case Stady: the Challenges of Permitting Greater Moose’s Tooth (GMT-1) in the
National Petroleum Reserve — Alaska.

Concerns with the General Process

The State recently witnessed some of the challenges of uncoordinated and inefficient federal
permitting during permitting of the Greater Moose’s Tooth One (GMT-1) project within the National
Petroleum Reserve-Alaska (NPR-A). Despite its statutory designation as a petroleum reserve, this
project is the first oilfield development project within the NPR-A. GMT-1 is anticipated to add about
30,000 barrels per day into the Trans-Alaska Pipeline System (TAPS), making it a critical priority for
the State of Alaska and a furtherance of the national strategic interest.

In his December 22, 2014 letter to Secretary Jewell, Alaska Governor Bill Walker expressed
his concerns about the federal permitting of GMT-1 in no uncertain terms:

It appears that rather than a clearly-defined regulatory path, a multi-layered
bargaining regime has been put in front of the applicant; the purpose of which
appears to be either to extract value from the project or to so negatively affect the
economic outcome as to effectively stop project development.

The State of Alaska is pleased the process resulted in Records of Decision (ROD) from the
BLM and USACE authorizing the development of GMT-1. Nevertheless, the State maintains these
procedural objections and has additional concerns related to findings in the Final Supplemental
Environmental Impact Statement (SEIS) and supplemental provisions in the decision documents. For
example, the SEIS and the BLM’s ROD layered additional mitigation measures and Best
Management Practices (BMP) on the project. These mitigation measures are in addition to numerous
requirements already contained in:

s The lease stipulations;

¢ The project design;

e The 2004 Alaska Satellite Development Plan EIS;
e The 2008 Northeast NPR-A EIS; and,

e The 2013 NPR-A Integrated Activity Plan EIS.

Also, as discussed above, under the new draft regional mitigation guidance, the BLM will
also be requiring ambiguous and as-yet undefined “compensatory mitigation designed to further
avoid, reduce or compensate for impacts from the proposed action.”

Collectively, the package of federal authorizations, BMPs and Mitigation Measures for
GMT-1 are complex and duplicative to the point of being inscrutable. The State found it surprising
that new measures and issues were being discovered on the fourth “comprehensive” review of the
project area in a decade, and that the significant number of existing, vetted, and well understood
mitigation strategies and measures required supplementation in the final stages.

Concerns with the “Environmental Justice” Section of the SEIS
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The SEIS concluded that the project would have “disproportionately high and adverse

effects” on “Environmental Justice,” but any analytical methodology used to make this conclusive
determination was not provided. To arrive at this conclusion, the BLM appears to have
underweighted the social, economic, royalty, and tax benefits of the project to Alaskans, effectively
dismissing the benefits from past, current, or future development. This was a surprising and
unexplained reversal of conclusions in the BLM’s 2013 EIS, a matter the State, the Arctic Slope
Regional Corporation (ASRC), and the North Siope Borough (NSB) emphasized in an April 22, 2014
letter to BLM, which is yet to receive an adequate response.

General Concerns with Mitigation Measures in the EIS

Arctic Alaska developments present unique environmental issues relative to the rest of the nation,
but Alaskan regulators are able to address these risks and impacts under existing law and policy.
BLM’s national leadership must work cooperatively to understand and support these existing
processes without duplicating and contradicting them with excessive mitigation requirements.

The GMT-1 SEIS cooperating agencies, including the State, were surprisingly excluded from the
development of mitigation measures before the BLM published them in the final SEIS. The
BLM apparently worked from "suggestions from cooperating agencies" without vetting them
with all involved parties to ensure that they were appropriate or necessary. This was
demonstrated by the proposal of new mitigation measures by certain stakeholders outside of the
SEIS process, which were incorporated without input from the cooperating agencies who would
have identified overlaps and duplication of existing authority.

BLM has spent several years, millions of taxpayer dollars, and thousands of staff hours
developing the NPR-A Integrated Activity Plan to manage and mitigate oil and gas exploration
and development in the NPR-A. However, the GMT-1 decision documents require project
proponent ConocoPhillips to “contribute” $1 million to the BLM for the “development and
implementation of a landscape-level Regional Mitigation Strategy for the Northeastern NPR-A
region.” This requirement is in addition to the $7 million ConocoPhillips is required to pay into a
compensatory mitigation fund for the impacts purportedly associated with its project. As noted
above, there have been four comprehensive planning documents developed for the NPR-A area
since 2004, and now BLM is requiring project applicants fund yet another layer of duplicative
analysis and strategy documents.

It should also be noted that, despite the congressional reservation of the highly prospective NPR-
A lands for oil and gas exploration and development, previous BLM planning efforts have
blocked development on more than 45% of the NPR-A. In the context of preventing activity in
half of the NPR-A, the BLM is now requiring compensatory mitigation for projects within the
remaining half at multiples of the disturbed acreage.



17

» BLM required a number of oil spill-related BMPs for the project, despite the fact this authority
falls mainly under ADEC. Additionally, these requirements only administratively burden the
applicant, since Alaska's statutes and regulations regarding spills and spill response are largely
more stringent than the BLM's BMPs. Consultation with the cooperating agencies in the SEIS
would have prevented this duplication had it been properly vetted through the standard process.

V1.  The Unwarranted Designation of “Areas of Critical Environmental Concern”

Another concerning area of BLM planning and regulatory activity is the proposals to
designate multiple Areas of Critical Environmental Concern {ACEC) within several planning areas
across Alaska. ACECs are a land management tool referenced in the Federal Land Policy and
Management Act which, when designated in a planning document, call for elevated review and
mitigation for permits issued in the area. These restrictions can include mineral leasing and entry
withdrawals, general access restrictions, and other deviations from the “muiltiple-use” mandate for
federal lands.

BLM is increasingly proposing excessively restrictive ACEC’s, both in number and in size,
across Alaska, even though other tools and authorities exist that would better enable the BLM to
fulfill its traditional role as a multiple-use land manager. If designated as proposed, these ACECs
will create uncertainty for development projects of critical public and economic importance, such as
a natural gas pipeline from the North Slope, the Donlin Gold Project’s proposed natural gas pipeline,
and infrastructure and mineral development in the Fortymile mining district.

The three BLM “Resource Management Plans” (RMPs) currently underway in Alaska
(Eastern Interior RMP, Bering Sea-Western Interior RMP, and Central Yukon RMP) are on track to
designate multiple new ACECs, totaling millions of restricted acres. These planning areas contain a
patchwork of land ownership, and unduly restrictive federal management prevents access and
utilization of adjacent State, Alaska Native, and privately owned parcels.

Specifically, two ACEC’s in the Eastern Interior RMP, for the Fortymile and Mosquito Flats
arcas, would close approximately 713,000 acres to mineral location and leasing and provide blanket
closures or restrictions for off-highway vehicles, including snow machines. These kinds of land use
restrictions on multiple-use lands should be very carefully evaluated and justified prior to moving
forward, but are occurring in a cumbersome and expansive federal planning process that seems pre-
disposed to restrictive management.

In the Bering Sea-Western Interior RMP, the BLM has spent months soliciting nominations
for restrictive ACECs, including considering layering ACECs over areas that were withdrawn by
Public Land Orders (PLOs) to support Alaska Native Claims Settlement Act (ANCSA) selections by
Alaska Native Corporations. With these selections by ANCSA corporations complete, many of these
areas will be eligible for transfer to the State under its statehood entitlement once DOI fulfills its
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responsibility to lift the PLOs. Instead, under BLM’s proposed new designations, the transfer of
these statehood entitlement lands will be further restricted and delayed.

VIL.  Conclusion

As discussed, federal regulators, especially the BLM, need to increase coordination and
transparency in permitting. This is especially important in the area of mitigation for the impacts of
permitted projects, where overlapping federal authorities are burdening applicants and delaying
progress on critical state and private projects. The State will continue to participate in the public
process on all of these issues, but needs to be viewed as an equal partner by the federal government
and have some acknowledgment and consideration of its expert perspective in implementation.
Additionally, the federal government should draw from the success of the state permitting
coordination model to improve its own processes.
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Senator MURKOWSKI. Thank you.
Mr. Brand, welcome.

STATEMENT OF RANDOLPH BRAND, VICE PRESIDENT, GREAT
NORTHWEST

Mr. BRAND. Thank you.

If you visit the EPA website you're bombarded with why we need
the clean water rule to protect our streams and wetlands. Now
ironically EPA workers accidentally caused a toxic wastewater re-
lease in Colorado. If this had happened to any of us in the industry
we would soon be out of business and in handcuffs.

For the past 22 years my firm has either had a controlling inter-
est or outright ownership of 300 acres of heavy industrial zoned
land in Fairbanks. We have developed this property to serve the
construction needs of the greater Fairbanks area. Originally all
that was required for a wetland permit was to submit a written de-
velopment plan to show the purpose and need. Over the years
things became gradually more difficult.

The first change was the requirement that any plan for pit devel-
opment had to include a restoration plan to include littoral zones.
Restricting development of a 20-foot-wide zone around an old pit
may not sound like much, but it adds up quick. A 20-foot strip
around a 5-acre pond equals about 0.85 acres. A geometric calcula-
tion of this set-aside equals a volume of 206,000 cubic yards with
a potential value of over $600,000.

Requirements gradually worsened to the point we are at today
with the requirement of compensatory mitigation.

In 2006 my firm needed to update our existing wetlands permit.
The U.S. Army Corps of Engineers required that we contribute
$55,000 to The Conservation Fund to provide for offsite mitigation
of 16 acres of lost wetlands. We were also required to permanently
set aside an additional 10.64 acres of our land to be protected wet-
lands in perpetuity.

As we were aware of two U.S. Supreme Court rulings that might
affect our determination, we held off executing the permit. After
those rulings were published we requested on July 12, 2006, the
Corps revisit the jurisdictional determination for our property. This
remained unanswered until March 28, 2007, when the Corps of-
fered a proffered permit which included a condition that the in-lieu
fee for compensatory mitigation would be held in escrow until a
new jurisdictional determination was issued under the new guid-
ance.

On July 28, 2008, the Corps determined that this property was
jurisdictional wetlands. With the help of the Pacific Legal Founda-
tion we fought this determination on our property all the way to
the 9th Circuit Court and won at a cost of $89,000. The new rule-
making by the EPA will reverse that determination potentially
forcing us to re-enter the permitting process for our ongoing devel-
opment. To hopefully protect ourselves from that situation, we have
cleared and disked much of this land at a cost of $73,000 to convert
it to uplands beyond the EPA’s reach.

In other private cost impacts, a business associate of mine with
a development on North Slope Borough leased land in Deadhorse
was required to pay $90,000 in fees to develop seven and a half
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acres in 2011. Three years later he applied to develop an adjoining
seven and a half-acre parcel. The price doubled to $180,000 without
any explanation. That’s about $24,000 per acre.

This impact is not limited to private landowners. Our ability to
improve public infrastructure is also impacted by these rules.
Mayor Brower has previously testified that the Barrow landfill
project had to pay $1 million in compensatory mitigation.

I would like to add that Northern region transportation projects
have paid 3.4 million mitigation payments in 2014 and 1.3 million
mitigation payments in 2015 to date. During 2014 the credit cost
increased from $2,200 per credit to as much as $33,000 per credit.

[Audio problems.]

Senator MURKOWSKI. Tech?

Mr. BRAND. Should I try again?

[Laughter.]

Mr. BRAND. Are we good now?

Senator MURKOWSKI. You know, is the mic reaching back there?

Mr. BRAND. Hello? Hello?

One, two, three, four, five.

One, two, three, four, five, six, seven, eight, nine, ten, eleven,
twelve, thirteen, fourteen.

Senator MURKOWSKI. There you go.

Mr. BRAND. OK. Can you hear me now?

[Laughter.]

Mr. BRAND. So last but not least is an agreement reached in De-
cember 2007 whereby the Juneau Airport project paid $5.3 million
to the Southeast Alaska Land Trust as compensatory mitigation for
impacts to 73 acres of wetlands. That’s about $73,000 per acre.

Another interesting note is the government’s failure to recognize
court rulings. Several of us individually own property upstream of
the Great Northwest property that was deemed non-jurisdictional
wetlands. The government claimed jurisdiction over my property
last week, just as they had done to other property owners in the
same neighborhood.

To further complicate matters, the EPA has shut down The Con-
servation Fund until they do an audit of the expenditures. Permits
cannot now be obtained as there is no organization to receive the
required funds. Progress for future paying projects is now at risk.

These payments are impacting our ability to deliver worthwhile
infrastructure improvements, predominately within long dedicated
rights of way. Additionally, these payments are re-directing tax-
payer dollars to NGOs with their own self-serving interests, sala-
ries and expenses. One could even argue these payments constitute
extortion due to the fact you will not get a permit to fill your wet-
lands without making the appropriate payment.

These new regulations will take large tracts of land not currently
under the authority of the Clean Water Act and redefine them as
waters of the U.S. This egregious Federal overreach has more to
do with the largest land grab in history than with expanding pro-
tection under the Clean Water Act. The net result will be changing
the Clean Water Act into a Wetlands Protection Act.

If there is a need for a Wetlands Protection Act then Congress
should enact one and leave public rights of way and privately held
properties out of it. If the public wants to set these areas aside
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then the public should purchases the land outright at fair market
value.

Thank you.

[The prepared statement of Mr. Brand follows:]
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If you visit the EPA website you are bombarded with why we need the clean water rule
to protect our streams and wetlands. fronically on August 4 EPA workers accidentally
caused a toxic wastewater release in Colorado. When they finally did report it over a
day later, they grossly underestimated the volume of the release. And these are the
folks that regulate our actions! If this had happened to any of us in the industry we
would soon be out of business and in handcuffs.

For the past 22 years my firm has either had a controlling interest or outright ownership
of 300 acres of heavy industrial zoned land in Fairbanks. We have developed this
property to serve the construction needs of the greater Fairbanks area. Originally, all
that was required for a wetland permit was to submit a written development plan to show
the purpose and need. Over the years things became gradually more difficult. The first
change was the requirement that any plan for pit development had to include a
restoration plan to include littoral zones. Restricting development of a 20' wide zone
around an old pit may not sound like much, but it adds up quick. A 20’ strip around a 5
acre pond amounts to about 0.85 acres! A geometric calculation of this set-aside equais
a volume of 205,700 cubic yards with a potential value of over $615,000!

Requirements gradually worsened to the point we are at today with the requirement of
compensatory mitigation. In 2006 my firm needed to update our existing wetlands
permit. The U.S. Army Corps of Engineers required that we contribute $55,000 to The
Conservation Fund to provide for offsite mitigation of 16 acres of lost wetlands. We were
also required to permanently set aside an additional 10.64 acres of our land to be
protected wetlands in perpetuity. As we were aware of two U.S. Supreme Court rulings
that might affect our determination (Rapanos & Carabell) we held off executing the
permit. After those rulings were published we requested on July 12, 2006 the Corps
revisit the jurisdictional determination for our property. This remained unanswered until
March 28, 2007 when the Corps offered a proffered permit which included a condition
that the in-lieu fee for compensatory mitigation would be held in escrow until a new
jurisdictional determination was issued under the new guidance. On July 28, 2008 the
Corps determined that this property was jurisdictional wetiands. With the help of the
Pacific Legal Foundation we fought this determination on our property all the way to the
9" Circuit Court and won at a cost of $89,205. The new rulemaking by the EPA will
reverse that determination potentially forcing us to re-enter the permitting process for our
ongoing development. To hopefully protect ourselves from that situation, we have
cleared and disked much of this land at a cost of $73,000 to convert it to uplands beyond
the EPA’s reach.

In other private cost impacts a business associate of mine with a development on North
Slope Borough leased land in Deadhorse was required to pay $90,000 in fees to develop
7.5 acres in 2011. Three years later he applied to develop an adjoining 7.5 acre parcel.
The price doubled to $180,000 without any explanation ($24,000 per acre).

(907) 452-5617 @ Fax (907) 456-7779 @ P.O. Box 74648 @ Fairbanks, Alaska 99707
800-440-8924 ® 2875 Van Horn Road ® Fairbanks, Alaska 99709

e-mail. inffo@artnw.com  Web Page: www.grtnw.com
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This impact is not limited to private landowners. Our ability to improve public
infrastructure is also impacted by these rules. Mayor Brower has previously testified that
the Barrow landfill project had to pay $1 million compensatory mitigation. | would fike to
add that Northern region transportation projects have paid $3.4M mitigation payments in
2014 and $1.3M mitigation payments in 2015 to date. During 2014 the credit cost
increased from $2,200 per credit to as much as $33,000 per credit. Last but not least is
an agreement reached in December 2007 whereby the Juneau Airport project paid
$5.3M to the Southeast Alaska Land Trust as compensatory mitigation for impacts to
72.84 acres of wetlands ($72,826 per acre).

Another interesting note is the government